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Association Insurance Fund members
before grounds exist for appointment of
a conservator or receiver for such
member. One of the criteria for eligi-
bility is that an institution’s offices
are located in an economically de-
pressed region as determined by the
FDIC.

(b) Economically depressed regions. The
FDIC has determined that the follow-
ing geographical regions are economi-
cally depressed regions for purposes of
section 13(k)(5) of the Federal Deposit
Insurance Act (12 U.S.C. 1823(k)(5)):
Alaska, Arizona, Arkansas, Colorado,
Louisiana, New Mexico, Oklahoma and
Texas.
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indemnification pay-

§359.0 Scope.

(a) This part limits and/or prohibits,
in certain circumstances, the ability of
insured depository institutions, their
subsidiaries and affiliated depository
institution holding companies to enter
into contracts to pay and to make
golden parachute and indemnification
payments to institution-affiliated par-
ties (IAPs).

(b) The limitations on golden para-
chute payments apply to troubled in-
sured depository institutions which
seek to enter into contracts to pay or
to make golden parachute payments to
their 1APs. The limitations also apply
to depository institution holding com-
panies which are troubled and seek to
enter into contracts to pay or to make
golden parachute payments to their

§359.0

IAPs as well as healthy holding compa-
nies which seek to enter into contracts
to pay or to make golden parachute
payments to 1APs of a troubled insured
depository institution subsidiary. A
‘““‘golden parachute payment’” is gen-
erally considered to be any payment to
an IAP which is contingent on the ter-
mination of that person’s employment
and is received when the insured depos-
itory institution making the payment
is troubled or, if the payment is being
made by an affiliated holding company,
either the holding company itself or
the insured depository institution em-
ploying the IAP, is troubled. The defi-
nition of golden parachute payment
does not include payments pursuant to
qualified retirement plans, non-
qualified bona fide deferred compensa-
tion plans, nondiscriminatory sever-
ance pay plans, other types of common
benefit plans, state statutes and death
benefits. Certain limited exceptions to
the golden parachute payment prohibi-
tion are provided for in cases involving
the hiring of a white knight and unas-
sisted changes in control. A procedure
is also set forth whereby an institution
or IAP can request permission to make
what would otherwise be a prohibited
golden parachute payment.

(c) The limitations on indemnifica-
tion payments apply to all insured de-
pository institutions, their subsidiaries
and affiliated depository institution
holding companies regardless of their
financial health. Generally, this part
prohibits insured depository institu-
tions, their subsidiaries and affiliated
holding companies from indemnifying
an IAP for that portion of the costs
sustained with regard to an adminis-
trative or civil enforcement action
commenced by any federal banking
agency which results in a final order or
settlement pursuant to which the IAP
is assessed a civil money penalty, re-
moved from office, prohibited from par-
ticipating in the affairs of an insured
depository institution or required to
cease and desist from or take an af-
firmative action described in section
8(b) (12 U.S.C. 1818(b)) of the Federal
Deposit Insurance Act (FDI Act). How-
ever, there are exceptions to this gen-
eral prohibition. First, an institution
or holding company may purchase
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§359.1

commercial insurance to cover such ex-
penses, except judgments and pen-
alties. Second, the institution or hold-
ing company may advance legal and
other professional expenses to an IAP
directly (except for judgments and pen-
alties) if its board of directors makes
certain specific findings and the IAP
agrees in writing to reimburse the in-
stitution if it is ultimately determined
that the IAP violated a law, regulation
or other fiduciary duty.

§359.1 Definitions.

(a) Act means the Federal Deposit In-
surance Act, as amended (12 U.S.C.
1811, et seq.).

(b) Appropriate federal banking agency,
bank holding company, depository institu-
tion holding company and savings and
loan holding company have the mean-
ings given to such terms in section 3 of
the Act.

(c) Benefit plan means any plan, con-
tract, agreement or other arrangement
which is an ‘“‘employee welfare benefit
plan’’ as that term is defined in section
3(1) of the Employee Retirement In-
come Security Act of 1974, as amended
(29 U.S.C. 1002(1)), or other usual and
customary plans such as dependent
care, tuition reimbursement, group
legal services or cafeteria plans; pro-
vided however, that such term shall
not include any plan intended to be
subject to paragraphs (f)(2) (iii) and (v)
of this section.

(d) Bona fide deferred compensation
plan or arrangement means any plan,
contract, agreement or other arrange-
ment whereby:

(1) An IAP voluntarily elects to defer
all or a portion of the reasonable com-
pensation, wages or fees paid for serv-
ices rendered which otherwise would
have been paid to such party at the
time the services were rendered (in-
cluding a plan that provides for the
crediting of a reasonable investment
return on such elective deferrals) and
the insured depository institution or
depository institution holding com-
pany either:

(i) Recognizes compensation expense
and accrues a liability for the benefit
payments according to generally ac-
cepted accounting principles (GAAP);
or
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(ii) Segregates or otherwise sets aside
assets in a trust which may only be
used to pay plan and other benefits, ex-
cept that the assets of such trust may
be available to satisfy claims of the in-
stitution’s or holding company’s credi-
tors in the case of insolvency; or

(2) An insured depository institution
or depository institution holding com-
pany establishes a nonqualified de-
ferred compensation or supplemental
retirement plan, other than an elective
deferral plan described in paragraph
(e)(1) of this section:

(i) Primarily for the purpose of pro-
viding benefits for certain IAPs in ex-
cess of the limitations on contributions
and benefits imposed by sections 415,
401(a)(17), 402(g) or any other applicable
provision of the Internal Revenue Code
of 1986 (26 U.S.C. 415, 401(a)(17), 402(9));
or

(ii) Primarily for the purpose of pro-
viding supplemental retirement bene-
fits or other deferred compensation for
a select group of directors, manage-
ment or highly compensated employees
(excluding severance payments de-
scribed in paragraph (f)(2)(v) of this
section and permissible golden para-
chute payments described in §359.4);
and

(3) In the case of any nonqualified de-
ferred compensation or supplemental
retirement plans as described in para-
graphs (d) (1) and (2) of this section, the
following requirements shall apply:

(i) The plan was in effect at least one
year prior to any of the events de-
scribed in paragraph (f)(1)(ii) of this
section;

(i) Any payment made pursuant to
such plan is made in accordance with
the terms of the plan as in effect no
later than one year prior to any of the
events described in paragraph (f)(1)(ii)
of this section and in accordance with
any amendments to such plan during
such one year period that do not in-
crease the benefits payable thereunder;

(iii) The IAP has a vested right, as
defined under the applicable plan docu-
ment, at the time of termination of
employment to payments under such
plan;

(iv) Benefits under such plan are ac-
crued each period only for current or
prior service rendered to the employer
(except that an allowance may be made
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